
STATE OF NETII YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jul ien & Graciela Mendlewicz

for Redeterminat ion of a Def ic iency or a Revision

of a Det.erminat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Jul ien & Graciela Mendlewicz, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Ju1ien & Graciel_a Mendl"ewicz
c/o Anthony B. Catal_do
53 Park Pl_.
New York, NY 10007

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the
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of a Determinat ion or a Refund of
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for  the  Year  1973.

AFFIDAVIT OF MAIIING

St.ate of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
l8th day of July,  1980, he served the within not ice of Decision by cert i f ied

mail upon Anthony B. Cataldo the representat.ive of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Anthony B. Cataldo
5 3  P a r k  P l ,
New York ,  NY 10007

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of

Sworn to before me this

l8 th  day  o f  Ju ly ,  1980.

pet i t ipne r.  .  
/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy  18 ,  1980

Jul ien & Graciela Mendlewicz
c/o Anthony B. Cataldo
5 3  P a r k  P l .
New York, NY 10007

Dear  Mr .  &  Mrs .  Mend lewicz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Lavrr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Suprerne Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computaLion of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Anthony B. Cataldo
5 3  P a r k  P l .
New York, NY 10007
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

JUTIEN IIENDTEWICZ AND GRACIETA MENDTEWICZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1973.

DECISION

Peti t ioners, Jul ien Mendlewicz and, Graciela Mendlewicz, c/o Anthony B.

Cata ldo ,  53  Park  P lace ,  New York ,  New York  10007 f i led  a  pe t i t ion  fo r  redeter -

minat ion of a def ic iency or for refund of personal income tax under Art ic le 22

of  the  Tax  law fo r  the  year  1973 (F i le  No.  18919) .

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two Wor1d Trade Center,  New York,

Ners  York ,  on  August  15 ,  7979 a t  1 :15  P.M.  Pet i t ioners  appeared by  Anthony  B.

Cata ldo ,  Esq. .  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (A .  Schwadron,

E " q . ,  o f  c o u n s e l ) .

ISSI]E

Whether a change in the source of income disqual i f ied pet i t ioners'  tax

exempt status granted under an Income Tax Treaty between the United States of

America and Belgium.

FINDINGS OF FACT

1.  Pet i t ioners ,  Ju l ien  Mend lewicz  and Grac ie la  Mend lewicz ,  t ime ly  f i led

a separate but combined New York State resident income tax return for the vear

7 9 7 3 .

2. 0n May 2, 7975, the fncome Tax Bureau received a claim for refund

assert ing an overpayment of $2 ,739.23 in personal income tax for the year
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1973. The refund claim was based on the content ion that i29,072.03 in income

received by pet i t ioner Jul ien Mendlewicz was exempt from taxat ion under an

fncome Tax Treaty between Belgium and the United States. fn addit ion, the

refund claim was computed as i f  both pet i t ioners had f i led a joint  New York

State return.

3 .  0n  March  11 ,  7976,  the  Aud i t  D iv is ion  issued a  le t te r  no t i f y ing

pet i t ioners, Ju1ien Mendlewicz and Graciela Mendlewicz, that their  refund

c l a i m  o f  $ 2 , 7 3 9 . 2 3  w a s  r e d u c e d  t o  $ 9 7 4 . 3 4 ,  a n d  t h e  b a r a n c e  o f  g 1  , 7 6 4 . 8 9  w a s

disal lowed. Att .ached thereto rdas a Voucher for Income Tax Refund. which

explained Lhe reduced refund as fol lows:

"The correct total  New York state tax withheld as substant iated
by the withholding statements submitted with the or iginal
re tu rn  to ta ls  $21772.80  and no t  $31272.80 ,  as  ind ica ted  on  the
c l a i m .  r r

"Based on a review of the fncome Tax Treaty with Bel igum,
Art ic le 2I of  the Treaty, exempts from tax income received as a
grant  o r  a l lowance and $2r000.00  o f  income f rom persona l  serv ices . "

"Therefore, the income received from Research Foundat ion for
Mental  Hygiene fnc. in the amount of $51729.87 is being excluded
as we l l  as  $2 ,000.00  o f  the  income rece ived f rom the  Sta te  o f .
N e w  Y o r k ,  r e s u l t i n g  i n  a  t o t a l  e x c l u s i o n  o f  $ 7 , 7 2 9 . 8 7 . "

The voucher revealed that the reduced refund of $974.34 was computed

based on a separate (but combined) tax return.

4. Pet i t ioner Jul ien Mendlewicz vtas a medical  doctor in Belgium when he

entered t .he United States, at  the invi tat ion of the Belgian American Educat ion

Foundat ion ,  Inc . ,  fo r  the  purpose o f  engag ing  in  research  as  a  ho lder  o f  a

graduate fel lowship. Subsequent ly,  he was awarded a federal  grant payable

through the Research Foundat ion for Mental  Hygiene, fnc.,  a unit  of  the Psychi-

atr ic Inst i tute of the State of New York ( ' t the Inst i tute") to engage in research

on human genet ics  o f  a f fec t i ve  d isorders ;  and to  par t i c ipa te  in  a  Ph.D.  p rogram

at the cor lege of Physicians and surgeons at corumbia universi ty.
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5 .  In  SepLember : ,  I971,  pe t i t ioner  s ta r ted  h is  ac t i v i t ies  as  a  researcher

and student.  Howeve:r,  on March 1, 7973, funds for the grant were exhausted.

fn order to al low pet i t ioner to complete his research and to cont inue his

studies, the Inst i tute appointed pet i t ioner to the permanent posit ion of

"Psych ia t r i s t  I I  - -Research" ,  &  New York  S ta te  c iv i l  serv ice  pos i t ion .  A l though

pet i t ioner was technical ly an "employee", he was not assigned the normal

dut ies of that posi t ion, but was total ly conf ined to the research started in

7971.  In  add i t ion ,  pe t i t ioner  cont inued h is  s tud ies  a t  the  Co l lege o f  Phys ic ians

and surgeons un t i l  December ,  1973,  when he  was awarded a  ph .D.  degree.

6-  Pet i t ioner  Ju l ien  Mend lewicz  rece ived dur ing  7973,  $5 ,729.87  f rom the

Research Foundat ion 1:or Mental  Hygiene, fnc. and $25r778.47 from the Psychiatr ic

Inst i tute of the Stat-e of New York.

7. Sometime during the year 7974, pet i t ioner Jul ien Mendlewicz completed

his research project and returned Lo his home in Belgium.

CONCTUSIONS OF LAW

A. That the pr imary intent of  Art ic le 21 of the Income Tax Treaty between

the United States and Belgium was to provide a temporary exemption from host

s ta te  taxes ,  " In  o rder  to  encourage cu l tu ra l  exchanges o f  s tudents ,  t ra inees ,

and teachers . . . " ,  (s ta tement  on  proposed Income Tax  Trea ty  w i th  Be lg ium by

Edwin  S.  Cohen,  Ass is tan t  Secre tary  o f  the  Treasury  fo r  Tax  Po l icy ,  be fore  the

Senate  Commi t tee  on  Fore ign  Re la t ions ,  0c tober  6 ,  1970) .

B. That the income exemption provided by Art . ic le 2l  of  the Income Tax

TreaLy between the United States and Belgium shal l  cont inue for such period of

t ime as may be reasonably or custonari ly required to effectuate the purpose of

h is  v is i t ,  bu t  l im i ted  to  a  to ta l  o f  f i ve  taxab le  years  (Treasury  Depar tment rs

technical  explanat ion of proposed U.S. -  Belgium Income Tax Treaty signed

J u l y  9 ,  1 9 7 0 ) .
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C. That the wages paid to pet i t ioner Jul ien Mendlewicz by the Psychiatr ic

Inst i tute of the StaLe of New York aft .er March 1, 1973 was an "al lowance" paid

in the form of a salary, for the sole and exclusive purpose of permit t ing

pet i t ioner to complete his research and studies and, as such, the income is

exempt from taxat ion within the meaning and intent of  Art ic le 21 of the Income

Tax Treaty between the United States and Belgium (as appl icable during the

year  1973)  and Ar t i c le  22  o f  the  Tax  Law.

D. That the New York State personal income tax l iabi l i ty for the year

1973 is  recomputed,  as  fo l lows:

F i l ing  Sta tus :  Mar r ied  -  f i l i ng  jo in t  re tu rn

Joint Gross Inocme $39  , 978 .40

l ess :  Tax  Trea ty  Exc lus ion
N . Y . S .  I t e m i z e d  D e d u c t i o n s
N.Y"  S .  Exempt ions

N.Y.S.  Taxab le  fncome

Corrected Personal Income Tax
Tax Previously Paid
Amount of Overpayment

$31,508 .34
2 ,637  .A6
1  ,950  .00 $36 ,095  .  40

3 ,883 .00

r75.32
7L r39l 72

$  1  , 275  . 80

E. That the pet. i t . ion and claim for refund of Jul ien Mendlewicz and

Graciela Mendlewicz axe granted to the extent indicated in Conclusions of Law

rfc,  and "D", above; that the Audit  Divis ion is hereby directed to authorlze a

re fund o f  $11275.80  together  w i th  such in te res t  as  may be  lawfu l l y  owing ;  and

tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

AIbany,

JUL 1 6 880


